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DETAILED ACTION 

1 . The following is a complete response to the amendment filed 1/19/2007. Claims 
6-23 have been withdrawn pursuant to the Restriction Requirement of 9/8/2006. Thus, 
claims 1-5 are currently pending. 

Specification 

2. Examiner acknowledges the amendments to the specification filed 1/19/2007. 
Accordingly, the objections to the specification, as stated in the 10/13/2006 Office 
Action, have been withdrawn. 

Claim Objections 

3. Applicant's arguments with respect to the objection to claims 1, 2, and 4 have 
been fully considered and are persuasive. Accordingly, the objection has been 
withdrawn. 

Claim Rejections - 35 USC § 102 

4. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

5. Claims 1, 2, 4, and 5 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Murphy et al. (US 6,681 ,773). Murphy et al. disclose a kit for treating congestive heart 
failure with apparatus (Fig 6) and methods provided to reconstruct an enlarged left 
ventricle using a shaping device (201) and a ventricular patch (Fig 6, element 602; Fig 
3a, element 300) (col 3, lines 58-65). The shaping device is appropriately sized for the 
patient such that it has a size and shape substantially equal to the size and shape of an 
appropriate left ventricle (col 6, lines 30-56; col 13, lines 1-4; Fig 7, step 702). The 
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patch is appropriately sized for the patient such that patch covers the opening from 
which akinetic tissue was excised and through which the shaping device was removed 
(col 13, lines 37-39; col 14, lines 2-17; Fig 7, step 726). Provided the shaping device is 
appropriately sized for the patient, the patch is also sized according to the shaping 
device as well as appropriately sized for the patient. Furthermore, Murphy et al. 
disclose a suture is used to close the opening (col 13, lines 40-49) and secure the patch 
in place (col 14, lines 18-23). The suture is sized and cut to fit the opening and thus is 
sized according to the shaping device and the patch and appropriately sized according 
to the patient. 

Claim Rejections - 35 USC § 103 

6. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

7. Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Murphy et 
al. (US 6,681 ,773) as applied to claim 2 above, and further in view of Boebel et al. (US 
5,454,834). Murphy et al. discloses kit for treating congestive heart failure including a 
shaping device, patch, and suture. However, they do not disclose details of the suture, 
including whether or not it has a plurality of sections with at least one section comprising 
superelastic or shape memory material. Boebel et al. disclose a suture that has a 
plurality of sections including a needle (2), thread sections (1 ), and preformed sections 
(2,3), which assume a spiral or helical shape (col 8, lines 39-46). The sections may be 
natural or synthetic (col 7, lines 19-32) and at least one section comprises superelastic 
or shape memory material, including nitinol (col 7, lines 2-5). Therefore, it would have 
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been obvious to one having ordinary skill in the art at the time the invention was made 
to modify the suture of Murphy et al. such that it has at least one section comprising 
superelastic or shape memory material. 

Response to Arguments 

8. Applicant's arguments filed 1/19/2007 regarding claims 1 and 2 have been fully 
considered but they are not persuasive. Applicant argues Murphy does not select a 
patch according to the shaper or shaping device. Examiner respectfully traverses the 
applicant's remarks. Murphy discloses the shaping device provides a model upon 
which the ventricle can be contoured using a suture that is tightened around an 
opening, over which the patch is placed. Once the suture is tightened down around the 
opening, the shaping device is collapsed and removed, and the patch is placed around 
the opening to close the ventricle (col 13, In 60 - col 14, In 12). As the applicant 
argues, a sizer is used to determine the exact size of the patch, but the size of the patch 
is also determined at least in part according to the shaper selected, since a larger 
opening and thus a larger patch would be needed for a larger shaper. The appropriate 
size of the patch is determined by the size of the opening, which is formed using the 
appropriate shaper or shaping device. 

9. Applicant's arguments filed 1/19/2007 regarding claims 4 and 5 have been fully 
considered but they are not persuasive. Applicant argues Murphy does not size the 
suture according the size of the shaping device or the size of the patch. Examiner 
respectfully traverses the applicant's remarks. Murphy discloses Murphy discloses the 
shaping device provides a model upon which the ventricle can be contoured using a 
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suture that is tightened around an opening, over which the patch is placed. It is inherent 
the suture will be cut such that it is appropriately sized to tighten the musculature 
around the shaping device and thus is sized according to the shaping device. 
Furthermore, Murphy discloses the patch is sized to fit into the neck of the opening that 
was tightened by the sutures. Thus, it is. inherent the sutures are cut and sized 
according to the size of the patch as well. 

10. Applicant's arguments filed 1/19/2007 regarding claim 3 have been fully 
considered but they are not persuasive. Applicant argues Murphy does not select a 
patch according to the shaper or shaping device, as recited in independent claim 2. 
Furthermore, applicant argues Boebel does not teach the above elements of claim 2. 
Examiner respectfully traverses the applicant's remarks. As shown above with respect 
to applicant's arguments for claims 1 and 2, Murphy does disclose the patch is selected 
according to the shaper or shaping device. Thus, since applicant does not argue the 
merits of claim 3, Claim 3 is rejected under 35 USC 103 (a) as being unpatentable over 
Murphy in view of Boebel as shown above. 

Conclusion 

1 1 . THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
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shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

1 2. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Katherine M. Dowe whose telephone number is 
(571 )272-3201 . The examiner can normally be reached on M-F 8:30am - 5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael J. Hayes can be reached on (571)272-4959. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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